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Enclosed are Decker’s comments to the draft Consent Decree. I have only included the
pages with comments that differ from those submitted by the City. Decker concurs with the
City's comments (and, consequently, won’t repeat them), except to the extent they conflict with !
the enclosed. 1 regret that Decker’s changes|are not in "redline" format. Our secretaries (at
least the ones not out with the holidays) are not familar with Word and it was not possible to
have the changes highlighted. I have tried to indicate where the changes were made on the
enclosed pages. Ihope I can answer any rcmmmng questions during our conference call on

Monday.
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] Very truly yours, |

FINK ZAUSMER, P.C.

TR

Michael L. Caldwell

COUNSELORS [
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to CERCLA Section 113, 42 U.S.C. § 8613, NREPA Section 20129(3), M.C.L. § 324.20129(3),
and comman law contribution. Cooper aﬁd Corning also seek a daclaratory Judgment pursuant
to the Declaratory Judgment Act, 28 U.S.C. § 2201 g_t seq., finding the City liable to Cooper and
Corning for damages and response costs that héve been or will be incurred at the Site. Cooper
and Coming also filed a Third-Party Complaint'against Decker alleging that Decker is liable
pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Sec@ion 20126, M.C.L. §
324.20128, for past and future response costs incurred and to be incurred by Cooper aﬁd
Corning at the Site. Addi.tionally, Cooper and Coming seek contribution from Deckar pQrsuant
to CERCLA Section 113, 42 U.8.C. § 8613, NREPA Section 20129(3), M.C.L. § 324.20129(3),
and common law contribution. Cooper and Corning also seek a declaratory judgment pursuant
to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding Decker liable to Cooper and

Corning for damages and response costs that have been or will be incurred at the Site.

E. Decker filed a Counterclaim and Cross-claim against Cooper/Corming and the City,
respectively, seeking contribution pursuant to Section 113(f) of CERCLA, 42 U.S.C. § 9613(f),
Section 29(3) of NREPA, M.C.L. 324.20129(3), as well as common law, toward the response

costs Decker has incurred in connection with the Site, Decker also seeks a declaratory

| judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding the City,

Cooper, and Carning liable to Decker for damages and response costs that have been or will be

incurred at the Site.
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F. The City, Cooper, Corning énd Decker (callectively the "Sattling Defendanta”) do

not admit any liability to the Plaintiff arising out of the transactlons or occurrences alleged In the ,L .
: O ;
complaint, and do not acknowledge that the relgase or threatened release of hazardous

substance(s) at or from the Site constitutes an jmminent or substantial endangerment to the

public health or welfare or the environment. w/ erty Ch "'“7 “3

G.  Inaccardance with the NCP and Section 121(1)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the State of Michigan {the "State") on June 6, 1995'of negotiations
with potentiaily responsible parties regarding th impléméntaﬁon of the remedial design and
remedial action for the. Site, and EPA provided the State with an apportunity to participate in

such negotiations.

. H. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the U.S. Department of Interior on Jung 6, 1995 of negofiations with potentially

responsible parties regarding the release of haﬁFardous substances that may have resulted in

injury to the natural resources under Federal trusteeship.

L. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the

Federal Register on October 4, 1989, 54 Fed. Reg. 41000, 41021,

|
J. In response to a release or a substantial threat of a release of 4 hazardous
substance(s) at or from the Site, EPA commenced on January 30, 1992, a Remedial

Investigation and Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 3007430.

K. EPA completed a Remedial Investigation ("RI")/Feasibility Study ("st“) Report in

ar aBout September 1994, _ \

{

l

| -4-
1’
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oL Pursuant to Section 117 of CERCLA, 42 U.S.C. § 0617, EPA published. notice of
the complstion of the F3 and of the proposed plan for remedial action on September 26, 1994,
in a major local newspaper of general circulation. EPA provided an apportunity for written and
oral commenté from the public on the proposed plan for remadial action. A copy of the
transcript of the public meeting is available to the public as part of the administrative record

upon which the Regional Administrator based the selection of the response action.

M. The decision by EPA on the rgmedial action to be implemented at the Site is
embodied in a final Record of Decision ("ROD"), executed on March 28, 1995, on which the
State had a reasanable opportunity to review aind comment and on which the State has given
its concurrence. The ROD includes EPA's explanation for any significant differences beﬁNeen
the final plan and the proposed plan as well as a reSpbnsiveness summary to the public
camments. Naotice .of the final plan was published _in accordance with Section 117(b) of

CERCLA.

N.  EPA issued the UAO, Docket No. V-W-06-C-318, to the City. .Cooper, Corning
and Decker on October 11, 1995. Pursuant to ‘the UAO, Cooper ahd Corning completed a
Remedial Design for the selected remedial action (“RA") at the Site, that was approved by EPA,
in or about August 1987. Cooper and Cornihg completed an RA Work Plan, that has been i
approved by EPA on September 4, 1997. Decker, through its wholly owned subsidiary, CDC
Associates, Inc. ("*CDC"), has acquired certain properties adjacent to the Site in order to provide
!

the access required to implement the RA.

0. Decker and EPA negotiated a separate Consent Decree, Jodged with the Court

on May 27, 1998 (“the Decker Consent Decree”). The City, Cooper and Corning have

submitted timely objections to the Decker Consent Decree. - This Consent Decree is intended to

-5.
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supersede the Decker Consent Decree. The United States shall move to withdraw the Decker

‘Consent Decree at the same time it Iodge's this Consent .Decree and such motion shall not be @L 1
opposed by the City, Cooper or Coming.- Upon entry of this Consent Decree, the Decker = ’
Consent Decree shall be null and void ab m , and shall have no furthsr force and effect. W

P. Cooper and Corning (the “Settling RA Defendants"), agree to perform the
Remedial Action construction at the Site, puréuant to the EPA-approved RA Work Plan and
Remedial Design, attached as Appendixes A and D, respectively, and incorporated herein by
reference. The City and Decker (the “Settling O&M Defendants"), agree to assume
responsibility for the Operation and Maintenance (“O&M") of the remedy at the Site, pursuant to
the EPA-approved O&M Plan, attached as Appendix B, and incorporated herein by referance.
Following entry of this Consent Decree by the Court, EPA agrees to withdraw the UAO, Docket
No. V-W-96-C-316, iésued on Octobef 11, 1995 to the City, Cooper, Corning and Decker.

“Based on the information presently available to EPA, EPA believes that the Wark will be

properly and promptly conducted by the Settling Defendants if conducted in accordance with

. o .
the requirements of this Consent Decree and its appendices.

t

Q. Solely for the purposes of Sectiqn 113(j) of CERCLA, .th' Remedial Action,
)

including the Operation and Maintenance, selected by the ROD and the V‘lork to be performed

by the Settling Defendants shall constitute a résponse action taken or frdered by the President.

R. The Parties recognize, and the Court by entering this Co:nsent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and imr,Jlementation of
this Consent Decree will expedite the cleanup of the Site and will avoid prolonged and
complicated litigation between the Parties, and that this Consent Decree js fair, reasonabie, and

. . : ]
in the public interest. I
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NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
il. JURISDICTION

| 1. This Court has.jurisdictjon over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 96086, §607. and 9613(b). This Court al.so has
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent
Decree and the underlying complaints; Settling Defendanta waive all objections and defenses
that they may have to jurisdiction of thé Court or to venue in this District. Settling Defendants

shall not chalienge the terms of this Consent Decree or this Court's jurisdictlon to enter and

enforce this Consent Decree. .

HIl. PARTIES BOUND

|
2, This Consent Decree applies to and is binding upon the United|States and upon

Settling Defendants and their successors and assigns. Any change in ownership or corporate
status of a Settling Defendant including, but not limited to, any transfer of assets or real or
personal property. shall in no way aiter such Settling Defendant's responsibilities under this

Consent Decree.

3. Settling Defendants shall provide a copy of this Consent Decree to each
contractor hired to perform the Work (as defined below) requi'red by this Consent Decres {but
not each employee of such contractors) and to each person representing any Settling

p—— ———

Defendant with respect to the Site or the Work and shall condition all contracts entered into

hereunder upon performance of the Work in conformity with the terms of this Consent Decree.

Settling Defendants or their cantractars shall provide written notice of the Consent Decree to all

subcontractors hired to perform any portion of the Work required by this Consent Decree.

-7-

*
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Settling Defendants shall nonetheless be responsible for ensuring that their contractors and
subcontractors perform the Work contemplated herein in accordance with this Consent Decree.

With regard to the activities undertaken pursuant to this Consent Decree, each-contractor and
subcontractor shall be deemed to be in a contractual relationship with the Settling Defendants f

within the meaning of Section 107(b)(3) of CEﬁ(CLA. 42U8.C. § 9607(b)(3). : J
IV. DEFINITIONS |

4. Unless otherwise expressly provided_ﬁarein. terms used in this Consent'Decrea
which are defined in CERCLA or in regulations,promulgated under CERCLA shall have the [
meaning assigned to them in CERCLA or in su‘lch regulations. Whenever terms listed below are |
used in this Consent Decree or in the appendio:es attached hereto and incorporated hereunder,

the following definitions shall apply: , ' \_

“Adjacent Parcels” shall mean the former “Gill” and “Prater” properties located adjacent

to the Site purchaséd by Decker, through CDC, for implementation of the RA. The Adjacentn(
. H 14 .

Parcels are described in Appendix ___ (legal description). ‘\DO wh M

"CERCLA" shall mean the Comprehensive Environmental Response, Compensation,

and Liability Act of 1980, as amended. 42 U.S.C. §§ 9601 et seq.

"Consent Decree” shall mean this Decree and all appendices attached hereto (listed in
Section XXIX). In the event of conflict between this Decree and any appendix, this Decree shall

conirol. : \
i

"Day” shall mean a calendar day unless expressly stated to beja working day. "Working

day" shall mean a day other than a Saturday, Sunday. or Federal holiday. In computing any |
. I |

|
.I
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V. GENERAL PROVISIONS

5.  Objectives of the Parties. The objectives of the Parties in entering into this

Caonsent Decree are to protect public health or welfare or the environment at the Site by the

design and implementation of response actions at the Site by the Settiing Defendants, to

reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling -

Defendants as provided in this Consent Decree,
|

. t
: t
|

B. Commitmenis by Seftling Defendants

& * Cooper and Corning shall finance and perform the Remedial Action in

ﬂ
accordance with this Consent Decree, the ROD, and the EPA-approved Remedial Design and

'RA Work Plan, and other plans, standards, specifications, and schedules set forth herein or

developed by Cooper and Coming and approved by EPA pursuant to this Consent Decree.

;
' The City and Decker shall finance and perform the Operation and Maintenance in accordance

with this Consent Decree, the RbD, the O&M Plan, and all plan amendments and other plans,
standards, specifications, and schedules set forth herein or developéd by the City and Decker
and approvet by EPA pursuant to this Consent Decree. The City and Decker shall also

reimburse the United States for Past and Future Response Costs as provided in this Consent

—————
Decree.

b 2. The obligations of Cooper and Corning to finance and perform the
Remedial Action under this Consent Decree are joint and several. In the event of the
insolvency or other failure of either Cooper or Corning to Implement the requirements of this
Consent Decree, the remalning party shali complete all such requlremgnts. The obligations of
the City and Decker to finance and perform the Operation and Maintenance, and to pay Future

Response Costs, under this Consent Decree are joint and several. In the event of the

-1l4-
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insolvency or other failure of either the City or Decker to implement the requirements of this
Consent Decree, the remaining fparty shall complete ali such requirements. The obligations of ‘{.&
. . @i:"

the City and Decker to pay Past|Response Costs under this Consent D lcree. howsver, are

saveral, not joint and several.

7. Compliance With Applicable Law. All activities undertaken by Settling Defendants

pursuant to this Consent Decreé shall be performed in accordance with the requirements of all S
- applicable federal and state laws and regulations. Settling Defendants must also comply with
all applicable or relevant and approbriate requirements of alt Fedéral and state environmental
laws as set forth in the ROD and the EPA-approved Remedial Design and RA Work Plan and

O&M Plan. The activities conducted pursuant to this Consent Decree, if approved by EPA,

shall be considered to be consistent with the NCP.
? 8.  Permits

a.  Ae provided in Section 121(e) of CERCLA and Section 300.400(e) of the
NCP, no permit shall be required for any portion of the RA Work and O&M Work conducted
entirely on-site (i.e., within the areal extent of contamination or in very close proximity to the
contaminaﬁon and necessary for implementation of the RA Work or O&M Work). Where any
portion of the RA Wark and O&M Work that is not on-site requires a fedgral or state permit or
approval, Settling Defendants shall submit timely and complete applicatipns and take all other

" actions necessary to obtain all such permits or approvals.

L - b.  The Settling Defendants may seek rellef under the provisions of Section
XVIIl (Force Majeure) of this Consent Decree for any delay in the performance of the RA Work
or O&M Work resuiting from a failure to obtain, or a delay in obtaining, any permit required for

| the RA Work or O&M Work.

-15-
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c. This Consent Decree is not, and shall not be const’rued to be, a permit

issued pursuant to any federal or state statute or regulation.

9. Notlce to Successors-in-Tltle

0 4

a. Af least 30 days prior to the conveyance of any interest in the Adjacent
Parcels, including, but not limited to, fee interests and leasehold interests, to any grantee not
'afﬁlﬁ;slted with Decker, Dackar shall give the grantee written notice of (i) this Consent Decres, (ii)
any instrument by which an interest in real property has been conveyed that confers a right of
accéss to the Site (hereinafter referred to as "access easements") pursuant to Section I.X !
(Access and Institutional Controls), and (i) any instrument by which aninterest in real property
has been conveyed that confers a right to. enforce restrictions on the use of such property
(hereinafter referred to as “restrictive easements”) pursuant to Section | (Access and
Institutional Controls). At least lifys prior to such conveyance, Decker shall also give written
notice to EPA and the State of the proposed conveyance, including the pame and address of

the grantee, and the date on which notice of the Consent Decree, access easements, and/or

| restrictive easements was given to the grantee.
[ . | JO ’1

| L .
In the event of any such conveyance, Decker's obligations under this

Consent Decree, ircluding, but not limited to, its obligation to provide eresessee accéss and
institutional controls}, as well as to abide by such institutional controls, p’ursuant to Section IX
(Access and Institutional Controls) of this Consent Decree, shall continue to be met by Decker.
In no event shall the conveyance release ar otherwise affect the liability of Decker to comply
with all provisions of this Consent Decree, absent the prior written consent of EPA. If the
United States approves, the grantee-may perform some or all of the Work under this Consent

Decree.

-16 -
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C. Decker agrees to permit Cooper and Corning to lise soil fill material from
the Adjacent Parcels, provided that'Cooper and Corning take the necpssary actions to eliminate
any unsafe conditions or drainage problems caused by their use éf sych soil fill material prior to
completion of the RA Work. Cooper and Comning shall name Deckerias additional insured on
any general liability insurance policies yvritten with respect to implementation of the RA on the
Adjacent Parcels. Additionally, the site security Cooper and Corning install as pért of the RA

Work shall encompass the Adjacent Parcels. |

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

10. - Selection of Supervising Contractor.

a. All aspects of the RA Work to be performed by Cooper and Corning and
O&M Work to be performed by the City and Decker, pursuant to Sections VI (Performance of
the Work by Settling Defendants), VIl (Remedy Review), VIl (Quality Assurance, Sampling and
Data Analysis), and XV (Emergency Response) of this Consent Decree shall be under the
direction and supervision of Supervising Contractors that have been selected by the respective
Settling Defendants. Based on information prolvided by Set'tlilng RA Defendants, EPA has

issued an authorization to proceed for the RA Supervising Contractor selected. Within 10 days

after lodging of this Consent Decree, Settling O&M Defendants shall notify EPA in writing of the .

name, title and qualifications of any contractor proposed to be their O&M Supervising
Contractor. EPA will issue a notice of disapproval oran authorization tojproceed. If at any
time, Settling Deféndants propose to change a {Supérvising Contractor, Betlling Defendants |
shall give such notice to EPA and must obtain an authorization to proceed from EPA before the

new Supervising Contractor performs, directs, or supervises any Wark under this Consent -

" Decree.

-17-
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a. If EPA discovers new inforrriation (as defined in paragraph _—falagigsy) -
after the date of execution of this Consent Decree and, based upon such discovery, determines
that modification to the work specified in the O&M Plan is necessary to achieve and maintain
the Pefformance Standards or to carry out and maintain the effectiveness of the remedy set
forth in the ROD, EPA may require that such modification be incorporated in the O&M Plan.
Provided, howevar, that a modification may_only be required pursuant to this Paragraph {o the

extant that it is consistent with the scope of the remedy selected in the ROD.

b. If the City and Decker object to any modification determined by EPA to be
necessary pursuant to this Paragraph. they may seek dispute resolution pursuant {o Section
XIX (Dispute Resolution), Paragraph 67 (record review). The O&M Plan shall be modified in

accordance with final resolution of the dispute.

c. The City and Decker shall implement any work required by any

modifications incorporated in the O&M Plan in accordance with this Paragraph.

d. Nothing In this Paragraph shali be construt_ed to limit EPA's authority to

require performance of further response actions as otherwise provided in this Consent Decree.

19. The City and Decker shall. prior to any off-Site shipment of Waste Material from
the Site to an éut-of-state waste management facility, provide written notiﬁcatio.n ta the
appropriate state environmental official in the receiving facility’s .state and to the EPA project
coordinator of such shipment of Waste Material. However, the notification requirement shall not
apply to any off-Site shipments when the total.volume of all such shipments wilt not exceed 10
cubic yard{s.

|
I

i

-23-
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(8) Assassing Settling Defendants' compliance with this Consent
Decree; and -

(9) Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Consent Decree;

b. commencing on the date of lodging of this Consent Decree, refrain from

using the Site, or such other property, in any manner that would interfere with or adversely

affect the integrity or protectiveness of the remedial measures to be implemented pursuant to

this Consent Decree. Such restrictions include, but are not limited to, (i) permitting control of
[ e e ey

f . .
access to the Site and the Adjacent Parcels by means of a fence to be installed by RA Settling

N

Defendants as part of the RA Work; (ii) permitting implementation of a maintenance program fo

the landfill cap including protection of vegetative layer and periodic inspection; (iii) restrictions

on future development of the Site; (iv) restrictions on canstruction of water welis; and {v)

advisories to all property owners. (7)

c.  Within 30 days of entry of }his Conseant Decree, execu | and record in the
Recorder's Office of Calhoun County, State of Michigan, an easement. runn'ing with the land,
that (i) grants a right of access for the purpose of conducting any activity related to this Consent
Decree including, but not limited to, those activities listed in Paragraph 28.a of this Consent
Decree, and (ll) grants the right to enforce the Iand,/vvater use restrictlons listed in Paragraph
28.b of this Consent Decree, and as provided in Appendix F of this Consent Decreé, to
implement, ensure non-interference with, or ensure the protectiveness of the remedial
measures to be performed pursuant to this Consent Decree. - Such Settling Defendants shall
grant the access rights and the rights to enforce the land/water use rest(idiéns to the following
persons, (i) the United States, on behalf of EPA, and its representatives, (iijthe State and its

| .
representatives. Within 30 days of recording the easement, such Settling Qefendants shall
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next six weeks. Settling RA Defendants shail supmit these progress reporis to EPA, the O&M
Settling Defendants, and the State by the tenth day of every month following the {odging aof this
Consent Decree until EPA notifies the Settling RA efemjants pursuant to Paragraph 50.b of

| Section XIV (Certification of Completion).@uested%&PA. Settling Defendants shall also

provide brisfings for EPA to discuss the progress of the Work.

3. The Settling Defendants shail notify EPA of any change in the schedule
described in the monthly progress report for the performance of any activity, including, but not
limited to, data collection and implementation of work plans, no later than seven days prior to

the performance of the activity.

35. Upon the occurrence of any event during performance of the Work that Settling
Defendants are required to report pursuant to Section 103 of CERCLA or Section 304 of the
Emergency Planning and Community Right-to-know Act (EPCRA), Settling Defendants shall
within 24 hours of the ohset of such event orally notify the EPA Project Coqrdinator or the
Altemate EPA Project Coordinatar (in the event of the unavailability of the 1PA Project
COOrdinator), or, in the event that neither the EPA Project Coordinator or Altefnate EPA Project
Coordinator i_s available, the Emergency Response Section, Region 5; United States

Environmental Protection Agency. These reporting requirements are jn addition to the reporting

required by CERCIA Section 103 or EPCRA Section 304.

36. Within 20 days of the onsst of such an event, Settling [)efendahts shall furnish to
Plaintiff a writfen report, signed by the appropriate Settling Defendants' Project Coordinator,
setting forth the events which occurred and the r;1easures taken, and o be taken, in response
thereto. Within 30 days of the conclusion of such an event, Settling Defendants shall submit a

report setting forth all actions taken in response thereto.

1

+32-
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the Operation and Maintenance or any portion thereof has not been. completed in accordance
with this Consent Decree, EPA will notify Settling O&M Defendants in writing of the activities
that must be undertaken by Settling. O&M Defendants pursuant to this Consént Decree to
éomplete the Operation and Maintenance. Provided, however, that EPA may only require
Settling O&M Defendants to perform such activities pursuant to this Paragraph to the extent
that such activities are consistent with the O&M Plan and the "scope of the remedy selected in
the ROD," as that term is defined in Paragraph 13.b. EPA will set forth in the notice a schedule
for performance of such activities consistent with the Consent Decree and the O&M Plan or
require the Settling O&M Defendants to submit a schedule to EPA for approval pursuant to
Section XI (EPA Approval of Plans and Other Submissions). Settling O&M Defendants shall

perform all activities described in the notice in accordance with the spegfications and schedules

“established pursuant to this Paragraph, subject to their r‘ight to invoke the dispute resolution

I

procedures set forth in Section XIX (Dispute Resolution)‘.
|

b. If EPA concludes, based «::m the init_ial or any subsequent report requesting
Certification of Completion and after a reasonalble opportunity for review and comment by the
State, that the Operation and Maintenance has been performed in accordance with this
Consent Decree, EPA will so certify in writing to Settling O&M Defendants. This certification
shall constitute the Ceﬂiﬁcaoti::n gf_ (io'mpletion of the Operation and Maintenance for purposes
ale

of this Consent Decree./Certiﬁcation of Completion of the Operation and Maintenance shall not

affect Settiing O&M Defendants' other obligatidns under this Consent cree, if any.

|

XV. EMERGENCY RESPONSE

52.  Inthe event of any action or occurrence during the performance of the Work

which causes or threatens a release of Waste Material Trom the Site that constitutes an
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Decree in reimbursement of Past Response Costs. Interest on the unpaid balance shall begin
to accrue from the date of entry of this Consent Décree. Each annual payment shall be made
by FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the US Department of
‘Justice account in accordance with current electronic funds transfer procedures, referencing
U.S.A.0. file number , the EPA Region and Site/Spill ID # 05-AN, and DOJ case
number 90-11-2-1109. Payments shall be made in accordance with instructions provided to thé
_ City by the Financial Litigation] Unit of the Uniteld States IAttorney's Office for the District of
.Michigan following lodging of the Consent Decx}ee. Any payments received by the Dapartment
of Justice after 4;00 P.M. (Eastern Time) will be creditec; on the next business day. The City
shall send notice that such payment has been made to the United States as specified in Section

XXV| (Notices and'Submissions) and to:

Chief, Superfund Accounting

Chief, Muiti-Media Enforcement Branch |
Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

5 “mrg (0 (
5. Within ef days of entry of this Consent Decree, Decker shall pay to the

EPA Hazardous Substance Superfund, $250,000 by Fe?Wire Electronic Funds Transfer ("EFT"
[

or wire transfer) to the U.S. Department of Justice accolnt in accordance with current electronic

funds transfer procedures, referencing U.S.A.O. file number , the EPA Region and
( .

Site/Spill ID # 05-AN. and DOJ case number 90-11-2-1109. The payment shall be made in
accordance with instructions provided to Decker by the Financial Litigation Unit of the United
States Aitomey‘s Office for the District of Michigan follos}ving lodging of the Consent Decree.

Any payments received by the Department of Justice after 4:00 P.M. (Eastern Time) will be
!
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ta the United States as specified in Section XXVI (Notices and Submissions) and to:

Chief, Superfund Accougting _ u.

Chief, Multi-Media Enforcement Branch |

Office of Regional Counsel

U.S. EPA _

77 West .Jackson Baulevard Chi

55.  Within 60 days of the effective date of this Consent Decree, Settling O&M
Defendants shall pay to the EPA Hazardous Substance Superfund the amount of $200,000 for

Future Response Costs. This entire amount shall be deposited in the Albion-Sheridan

Township Landfill Superfund Site Special Account within the EPA Hazardous Substance
Superfund to be retained and used to. reimburse EPA for future response cdsts at the Site. The (
Settling O&M Defendants shall make all payments required by this Paragraph in the form of a

certified or cashier's check or checks made payable to "EPA Hazardous Substance Superfund--
Albion-Sheridan Township Landfill Superfund Site Special Account” and referencing the EPA

Region and Site/Spill ID # 05-AN, and DOJ case number 90-11-2-1109, and the name and

address of the party making payment. The Settling Defendants shall send the check to U.S.

EPA, Superfund Accounting, P.O. Box 70753, Chicago, lllinols 60673 and shall send coples of

the check to the United States as specified in Section XXVII (Notices and Submissions) and

Paragraph 54 of this Consent Decree.

56. In the event that the payments required by Paragraph 55 are not made within

80 days of the effective date of this Consent Decree, Settiing O&M Defendants shall pay
| :
- Interest on the unpaild balance. The Interest shall accrue through the date of the Settling O&M

Defendants’ payment. Payments of Interest made under this Section shall be In addition to
l
such other remedies or sanctions available to Plaintiff by virtue of Settling O&M Defendants’

failure to make timely payments under this Section.
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unless it is modified by written agreement of the parties to the dispute. The dispute shall be

considered to have arisen when one party sends the other parties a written Notice of Dispute.

66. a. In the event that the parties cannot resolve a dispute by Informal
negotiaiions under the precading Paragraph, then the position advanced by EPA shall be
considered binding unless, within thirty (30) days after the gonclusion of the informal negotiation
period, Settling Defendants invoke the formal dispute resolution procedures of this Section by
serving on the United States a written Stateme‘nt of Pasition on the matter in dispute, including,
but not limited to, any factual data, analyéis or opinion supporting that position and any
supporting documentation relied upon by the Settling Defendants. The Statement of Position
shall specify the Settling Defendants’ positibn as to whether formal dispute resolution should

proceéd under Paragraph 67 or Paragraph 68.

b.  Within thirty(30) days after receipt of Settling befendants‘ Statement of
Position, EPA will serve on Settl.ing Defendants its Statement of Position, including, but not :
limited to, any factual data, analysis, or opinion supporting that position and all supporting E
documentation relied upon by EPA. EPA's Statement of Position shall include a statement al's
to whether formal dispute resolution should proceed under.Paragraph 67 or 68. Within ten (10)

days after receipt of EPA's Statement of Position, Settling Defendants may submit a Reply.

C. If there is disagreement between EPA and the Settling Defendants as ur
whether dispute resolution should proceed under Paragraph 67 or 68, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.

| However, if the Settling Defendants ultimately appaal'to the Court to resolve.the dispute, the

Court shall determine which paragraph is applicable in accordance with the standards of

applicability set forth in Paragraphs 67 and 68.

{
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$4,000
$8.000

s

PN

15th through 30th day
31st day and beyond

b.  Compliance Milestonas.

(1 Failure to adequately or timely complete the following

submissions/activities set forth in the RA Work Plan shall subject Settling RA

Defendants to the stipulated penalties established in Subparagraph a.:

(2)

Begin physical on-Site construction of the landfill cap by April 1,
1999,

Complete physical on-Site construction of the landfill cap
(including seeding with native vegetation) by September 1, 1999.

Complete installation of a permanent fence around the Site and

the Adjacent Parcels within 30 days of the landfili cap completion.

Record access and deed restrictions on all property as described
in the ROD within 30 days of entry of this Consent Decree.

Remove debris from the Site, including but not limited to debris in
th_e northeast corner of the Site, by May 7, 1999.

Submit to EPA signed access agreements for all property where
access is needed b¥ February 1, 1999.

Complete all other RA Work taska by the dates required in the
construction schedule i in Appendix G.

Failure to adequately or timely complete the following

submissions/ activities set forth in the O&M Plan shall subject Settling O&M Defendants to the

stipulated penalties established in Subparagraph a.;

Initiate O&M as provided In the O&M Plan schedule.

Initiate quarterly groundwater and drinking water monitoring by
August 15, 1999,

Complete quarterly groundwater and drinking water monitoring as
provided in the O&M Plan schedule.

Initiate annual groundwater monitoring as provided in the O&M
Plan schedule.

Complete annual groundwater monitoring as provided in the O&M
Plan schedule.
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Initiate five-year review groundwatér monitoring as provided in the
O&M Plan schedule.

Comp]ete five-year review groundwater monitoring as provided in
the O&M Plan schedule.

Complete O&M as provided in the O&M Plan schedule.

Payment of any instaliment payment by the City as required by
this Consent Decree (except that Decker shall not be assessed
any penalty based on the City's failure to make any such
installment payment).

Implementation of the access and institutional contrals by Decker,

on the Adjacent Parcels, as provided in Paragraph 28 of this

.y Cansent Decree. |

72. The followIng stipulated penalties shall accrue per viola{tion per day for failure of
_ |
Settling RA Defendants and Settling O&M Defendants to submit timely or adequate reports or
other written documents pursuant to the RA Wprk Plan and O&M Plan, respectively, and this

Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance

$ 500 1st through 14th day
$1,000 15th through 30th day
$2.000 ~ 31stday and beyond :
73. In the event that EPA assumes performance of a portion or all of thfs:: RA Work

pursuant to Paragraph 80 of Section XXI (Covanants Not to Sue by Plaintiff), Settling RA
Defendants shall be liable for a stipulated penalty in the amount of $2.6 million. In the event
that EPA assumes performance of a partion or all of the O&M Work pursuant to quagraph a0
of Sectlon XX (Covenants Not to Sue by Plalntlff) Settling O&M Defendants shall ne {lable for

a stipulated penalty in the amount of $0.589 mllllon. ‘
|
|
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every 60 days. Within 15 days of receipt of the final appellate court decision, the escrow agent
shall pay the balance of the account to EPA ar to Settling Defendants to the extent that they

prevail.

79. a. If Settling Defendants fail to pay stipulated penalties when due, the
United States may institute proceedings to collect the penalties, as well as interest. Se'ttling
Defendants shall pay Interest on the unpaid balance, which shall begin to accrue on the date of

demand made pursuant to Paragraph 76.

b. Nothing in this Consent Decree shail be construed as prohibiting, altering,
br in any way limiting the ability of the United States to seek any other remedies or sanctions
availlable by virtue of Settling Defendants’ violation of this Decree or of the statutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to Section
122(1) of CERCLA. Provided, however, that the United States shall not seek civil penalties
pursuant to Section 122(l) of CERCLA far any violation for which a stipulated penalty is

provided herein, except in the case of a willful violation of the Consent Decree.

80. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to

this Consent Decree.

XXI. COVENANTS NOT TO SUE BY PLAINTIFF

81.  Inconsideration of the actions that will be performed and the payments that will
be made by the Settling O&M Defendants under the terms of the Consent Decree, and except
as specifically provided in Paragraphs 82, 83, and 89 of this Section, the United States

covenants not to sue or to take administrative action against Settling O&M Defendants and/or,
. . A Y
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to the extent the following acted or act within the scope’of their employment or authority, their

!
respective agents, officers, officials directors, employees, and their respective successors or

a— e

assigns, purs_uant'to Sections 106 and 107(a) of CERCLA and Section 7003 of RCRA relating
e :

to the Site. Except with respect to future liability of the City, these covenants not to sue shali

take effect upon the receipt by EPA of the payments requiried by Paragraphs 54 and 55 of
Section XVI (Reimbursement of Response Costs). Except with respect to future liability of |
Decker, these covenants not to sue shall take effect upon the raceipt by EPA of the payments
required by Paragraph 55 of Section XV! (Reimbursement of Respanse Costs). With respect to
| future liability of the Setting O&M Defendants, these covenants riot to sue shall take effect
upon Certification of Completion of Operation and Maintenance by EPA pursuant to
Paragraph 51.b of Section XIV (Certification of Completion). These covenants not to sue aré
conditioned upon the satisfactory performance by Settling Q&M Defendants of their obligations
under this Consent Decree. These covenants not to sue ext?nd on_ly to the Settling O&M

' i
Defendants and do not extend to any other person.  * |; §

82. United States' Pre-certlfication Resewaﬂon#. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree Is
without prejudice to, the right to institute proceedings in this action or in a new action, or to

issue an administrative order seeking to compel Settling O&M Defendants
a.  to perform further response actions relating to the Site or

b. to reimburse the United States for additional costs of response if, prior to

Certification of Completion of the Operation and Maintaingnce: N L

'

(1)  conditions at the Site. previously unknown to EPA, are discovered,
or , .
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(2) information, previously unknown to EPA, is raceived, in whole or
in part, :

and these previously unknown conditions or information together with any other relevant

information indicates that the Operation and Maintenance is not protective of human health or

the environment. * 0D .

83. United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to

issue an administrative order seeking to compel Settling O&M Defendants

a.  to perform further response actions relating to the Site or

b. to reimburse the United States for additional costs of response if,

subsequent to Certification of Completion of the Operation and Maintainance:

———

1M conditlons at the Site, previously unknown to EPA, are discovered,
or :
(2) information, previously unknown to EPA, is received, in whole or

in part,

and these previously unknown conditions or this Information together with other relevant

information indicate that the Operation and Maintenance is not protective of human heaith or

the environment. ! ) M
e

84.  For purposes of Paragraphs (dﬁ) and 82, the information and the conditions

known to EPA shall include only that inforrnation and those conditions kh0wn to EPA as of the
date the ROD was signed and set forth in the Record of Decision for the Site and the

administrative record supporting the Record of Decision. For purposes of Paragraph 83, the
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sentence shall not be construed to waive or nullify any n‘ghts that any person not a signatory to
this decree may have under applicable law. Each of the Parties expressly reserves any and all
rights (including, but not limited to, any right to contribution), defenses, claims, demands, and
causes of action which each Party may have with respect to any matter, transaction, or
occurrence relating in any way to the Site against any person not a Party hereto, except as

\\é'

provided in Paragraph 95. 0

g7.  The Parties agree, and by entering this Consent Decree this Court finds, that the

Settling Defendants and, to the extent the foligwing acted or act within the scope of their

employment or authority, their respective agents, officers, officials directors, employees, and -

their respective successors or assigns, are entitled, as of the effective date of this Consent

Decree, to protection from contribution actions or claims as provided by|CERCLA Section

© 113(f)(2), 42 U.S.C. § 9613(F)(2) far matters addressed in this Consent [)ecrée.

g98. The Settling Defendants agree that with respect to any St1it olf claim for
contribution brought by them for matters related to this Consent Decree|(other than
counterclaims and crossclaims brought by S'ettling Defendants y.an action|initiated by others),

0 \
they will notify the United States in writing no later than 45 days prior to the| initiation of such suit
[ =}

or claim.

g9. The Settling Defendants also agree that with respect to ary suit or claim for
contribution brought against them for matters related to this Consent Decree they will notify in
writing the United States within _Egays of sarvice of the complaint on them. In addition,
Settling Defendants shall notify the United States within 15 days of service or receipt of any
Mation for Summary Judgment and within 15 Aays of receipt of any order from a court setting a

case for trial.

- 67 -

| vy



DEC 31 ‘98 09:01  FROM:FINK ZAUSMER AND KAUFMAN T-830 P.27/27 F-284

>

DRAFT - NOVEMBER 13, 1998 ot

113. a Except as provided in Paragraph 13 {"Modification of the RA Work Plan
or related Work Plans"), no material modifications shall be made to the RA Work Plan without NO

written notification to and written approval of the United States, Settling RA Defendants, O&M

Settling Defendants. and the Court. Prior to providing its appm\@to any modification, the
United States will prowde the State and O&M Setthng Defepdants with a reasonable opportunity
to review and comment on the proposed madification. Modifications to the RA Work Plan that
do not materially alter that document may be made by written agreement between EPA, after

f
J
1
\ ( providing the State with a reasonable opportunity to review and comment on the proposed
modification, and the Settling RA Defendants.

| b.  Except as provided in Paragraph 18 ("Modification of the O&M Plan or
Related Plans"), na material modifications shall be made to the O&M Plan without writien
‘notification to and written approval of the United States, Settling O&M Defendants, and the

Court. Prior to providing its approval to ahy modification, the United States will provide the

State with a reasonable opportunity to review and comment on the proposed madification.

Modifications to the O&M Plan that do not materially aiter that document may be made by
o . .

written agreement between EPA, after providing the State with a reasonable opportunity to

review and comment on the proposed modification, and the Settling O&M Defendants.

114. Nothing in this Decree shall be deemed o ater the Court's power to enforce, |

supervise or approve modifications to this Consent Decree. ' . _ ‘

XXX, LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
1
o
|
115. This Consent Decree shall be lodged with the Court for a period of not less

than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of

CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right
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